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HEANEY, Circuit Judge.

The Honorable Gary A. Fenner, United States District Judge, for the Western
District of Missouri, sitting by designation.



Lowell Boyd Thacker appeals the district court’s* dismissal of Count |1 of his
Federal Employer’s Liability Act (FELA) complaint, arguing that it is not preempted
by the Railway Labor Act (RLA). Because Thacker’s claims within Count Il are
“minor disputes’” within the purview of the RLA, we affirm.?

|. Background

Thacker began working for the St. Louis Southwestern Railway Company
(“Railroad”) in 1969, and worked there until hewasdismissed in March, 1998. During
the period relevant to this appeal he worked as a porter, which involved the genera
cleaning of offices and replenishing of supplies. He had an excellent work record. On
July 23, 1992, Thacker dlipped on abolt and injured hisright thumb while at work. He
remained an employee of the Railroad while hereceived treatment for histhumbinjury,
but he never returned to work.

On August 13, 1997, Thacker was instructed to attend a medical examination
and drug screening to determine his fitness for duty, but he failed to do so. The
Railroad arranged for an investigative hearing regarding this matter on September 11,
1997, which Thacker also failed to attend. The Railroad assessed alevel 2 disciplinary
penalty against him for noncompliance with its requests.

On February 26, 1998, the Railroad instructed Thacker to provide updated
medical documentation regarding his thumb condition no later than March 9, 1998, or
risk further disciplinary action. Herequested additional timeto submit medical records,
and mistakenly believed that he had been granted an extension. He failed to meet the

*The Honorable John F. Forster, Jr., United States Magistrate Judge for the
Eastern District of Arkansas.

%We do not reach Thacker’s other issues on appeal because they are without
merit.



March 9 deadline. On March 20, 1998, the Railroad held a disciplinary hearing
regarding Thacker’s failure to provide the requested information on time. The
Railroad assessed Thacker adisciplinary penalty of level 5, resulting in his permanent
dismissal. At the March 20 hearing Thacker became nauseated, fell, and injured his
back and neck while moving to the restroom to vomit.

Thacker brought a negligence claim against the Railroad under the FELA in
district court. In his second amended complaint Thacker alleged in Count | that the
Railroad was negligent for failing to prevent Thacker’ sthumb injury. Count |1 alleged
that the Railroad was negligent for 1) demanding that Thacker return to Railroad
property for thedisciplinary hearing when the Railroad previously had failed to provide
a safe place for Thacker to work; and 2) requiring him to travel eighty milesto attend
the hearing, constituting extreme and outrageous conduct done with the intent to cause
Thacker to suffer severe emotional distress. The court granted the Railroad’ s motion
to dismiss Count |1 because it found that the claim was preempted by the RLA, 45
U.S.C. 88 151 et. seq.

Count | was tried before ajury on two occasionsin 2000. Thefirst trial ended
in mistrial because the jury could not reach a verdict. The second trial resulted in a
verdict for the plaintiff with afinding of fifty percent contributory negligence, providing
the plaintiff with damages in the amount of $10,658.25. The district court denied
plaintiff’s motions for judgment notwithstanding the verdict and for anew trial.

[1. Analysis

We review the district court’ s preemption decision with respect to Count Il de
novo. Taggart v. Trans World Airlines, Inc., 40 F.3d 269, 272 (8th Cir. 1994).
Thacker assertsthat his negligence claim arising from the disciplinary hearing requires
afactual inquiry into the Railroad’ s motives and Thacker’ s conduct, issuesthat are not
governed by the collective bargaining agreement (CBA) and not preempted by the
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RLA. The Railroad argues in response that the Railroad’'s scheduling of the
disciplinary hearing is governed by the CBA, requiring binding arbitration before the
National Railroad Adjustment Board (NRAB).

In Count Il Thacker alleges that the Railroad failed to provide a safe place to
work at the disciplinary hearing because it scheduled the hearing on railroad property,
far from Thacker’ s home, knowing that being on Railroad property presented a danger
to Thacker. None of Thacker’s Count |1 allegationsrelate to the physical condition of
the premises and the danger they posed to Thacker. Instead, they pertain to the
Railroad’ s scheduling decisions for the disciplinary hearing. Accordingly, Thacker’'s
complaintsare“minor disputes’ involving theinterpretation of the CBA and are subject
to arbitration under the RLA. See Hawaiian Airlines, Inc. v. Norris, 512 U.S. 246,
252-53 (1994).

Because the propriety of the disciplinary hearing is a minor dispute subject to
arbitration under the RLA, we affirm the district court.
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